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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 23, 1989. 
The following are abstracts of unpublished rulings recently issued 

by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 


Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 89-27) 
Abstracts of Unpublished Customs Service Decisions 


CommonitTy CLASSIFICATION 


C.S.D. 89-27(1)—Commodity: Automobiles. The applicability of par- 
tial duty exemption of item 806.20, TSUS (9802.00.40, HTSUSA), 
to automobiles exported to Mexico to be disassembled, repaired 
and refurbished. Classification: In the instant case, the foreign 
repairs and refurbishments may be considered a repair within 
the meaning of item 806.20, TSUS, (9802.00.40, HTSUSA), and 
therefore, the returned automobiles are entitled to tariff treat- 
ment under item 806.20, TSUS, upon compliance with section 
10.8, Customs Regulations. Document: Hgs. ruling letter 555135, 
dated October 18, 1988. 


C.S.D. 89-27(2)—Commodity: Fabrics. Plain woven dyed fabrics to 
be imported as piece goods. Three styles submitted. Style 6024 is 
100% cotton with a polysilicon coating. Styles AT300 and 
AT5230 are both of 65% polyester and 35% cotton with a lacquer 
coating. Classification: Fabric as represented by style 6024 is 
classifiable under Heading 5208, HTSUSA. Fabrics represented 
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by styles AT300 and AT5230 are classifiable, if the polyester fi- 
bers in the fabric are in the form of filaments, under subheading 
5407.82.00, HTSUSA. If the polyester fibers in styles AT300 and 
AT5230 are in the form of staple fibers and the fabrics weigh less 
than 170 grams per square meter, those fabrics are classifiable 
under subheading 5513.21.00, HTSUSA. If the fabrics weigh over 
170 grams per square meter, they are classifiable under subhead- 
ing 5514.21.00, HTSUSA. Document: Hgs. ruling letter 082219, 
dated November 21, 1988. 


C.S.D. 89-27(3)—Commodity: Hat. Baseball hat with a small musi- 
cal sound device that is sold with the hat to be inserted into a 
small pocket under the peak. Classification: The baseball hat is 
classifiable under subheading 6505.90.5060, HTSUSA, which pro- 
vides for hats and other headgear, of man-made fibers, knitted or 
crocheted, other. Document: Has. ruling letter 081966, dated Nov- 
ember 18, 1988. 


C.S.D. 89-27(4)—Commodity: Headwear. Component parts of chil- 
dren’s headwear, produced in the U.S. out of textile material im- 
ported from the Far East. The imported textiles will be in the 
form of greige goods and will be subjected to singeing, desizing, 
scouring, bleeching, finishing and cutting. After these operations 


are completed, the cut pieces will be shipped to the Dominican 
Republic to be assembled. Classification: Cutting fabric to size 
and shape alone is a substantial transformation of imported 
fabric into a U.S. product under item 807.00, TSUS (subheading 
9802.00.80, HTSUSA). Document: Has. ruling letter 554929, Nov- 
ember 3, 1988. 


C.S.D. 89-27(5)}—Commodity: Photograph frame/album. Combina- 
tion photograph album and picture frame. The components of the 
photo frame/album include brass, wood, glass, paper, and plastic. 
Classification: The combination photo album/frame is classifia- 
ble according to the component of chief value. The applicable 
subheading is 8306.30, HTSUSA, which provides for photograph, 
picture or similar frames, of base metal. Document: Hgs. ruling 
letter 080969, dated November 21, 1988. 


C.S.D. 89-27(6)—Commodity: Prophylactics (condoms). Latex pro- 
phylactics to be electronically tested, foil wrapped with lubricant 
or spermicide, or with neither and packaged in retail packages 
and cartons in Mexico. The applicability of duty exemption of 
subheading 9801.00.10, HTSUSA. Classification: Condoms that 
are foil wrapped with either lubricant or spermicide are ad- 
vanced in value under item 800.00, TSUS, (9801.00.10, HTSUSA), 
and therefore, not entitled to duty-free entry as American goods 
returned. Additionally, condoms without any additions, but 
which are electronically tested, are also precluded from item 
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800.00 treatment. Document: Has. ruling letter 554838, dated Oc- 
tober 31, 1988. 


C.S.D. 89-27(7)—Commodity: Rail car. The car is a 100 ton, 4750 cu. 
foot, triple hopper grain car, not self-propelled. The box, under- 
frame, hoppers and batch are of Romanian origin, and are assem- 
bled in Mexico with the wheels, axles, bolsters, side frames, 
springs, air and hand brakes, couplers and draft gears with oper- 
ating mechanism, batch covers, discharge gates, and yoke, all of 
USS. Origin. Classification: The triple hopper grain car is a prod- 
uct of Romania for tariff purposes. The structural shell of 
Romanian origin is the very essence of the completed grain hop- 
per car. The assembly operation in Mexico is a relatively minor 
combining process which leaves the identity of the structural 
shell intact. The assembly operation in Mexico does not result in 
a substantial transformation of the Romanian components. Docu- 
ment: Hgs. ruling letter 082134, dated September 30, 1988. 


C.S.D. 89-27(8)—Commodity: Seat belt webbing. Pre-cut automotive 
seat belt webbing that will be exported to Mexico for a curve to 
be cut on one end and returned to the U.S. The applicability of 
item 806.20, TSUS (9802.00.40, HTSUSA), to the seat belt web- 
bings. Classification: Seat belt webbing exported to have a curved 


cut made on one end exceeds the meaning of the term “altera- 
tions” under item 806.20, TSUS (9802.00.40, HTSUSA). Docu- 
ment: Hgs. ruling letter 554745, dated October 24, 1988. 


C.S.D. 89-27(9)—Commodity: Shirts. Men’s pullover with rib knit 
crew neck, cuffs, waistband and upper front panel. The woven 
portions are the long sleeves, the entire back, the lower portion 
of the front, and a one-inch wide band across the chest. The wo- 
ven portions are 65% polyester and 35% cotton. The knit por- 
tions are 100% acrylic. Classification: The shirt is classified in 
subheading 6211.33.0060, HTSUSA, textile category 659, a provi- 
sion for other garments of man-made fibers. Document: Has. rul- 
ing 081696, dated November 18, 1988. 


C.S.D. 89-27(10)—Commodity: Steel sheets. U.S. stainless steel 
sheets are exported to England to be permanently colored and re- 
turned to the U.S. for further processing. This processing consists 
of a combination of cutting, bending, rolling, punching, and/or 
shaping the sheets into the items desired. Will the stainless steel 
sheets, when returned to the U.S., be eligible for the partial ex- 
emption from duty provided for in item 806.30, TSUS 
(9802.00.60), HTSUSA)? Classification: The foreign coloring pro- 
cess and the cutting, bending, rolling, punching and/or shaping 
performed in the U.S. constitute further processing as that term 
is used in item 806.30, TSUS. The returned stainless steel sheets 
are entitled to the partial exemption from duty provided for in 
item 806.30, TSUS, upon compliance with section 10.9, Customs 
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Regulations. Document: Hgs. ruling letter 554889, dated October 
24, 1988. 


C.S.D. 89-27(11)—Commodity: Structural pipe for use as insert piles 
in an offshore drilling and production platform. These piles will 
be inserted into the legs of the platform as structural supports 
for the platform and as casing through which wells will be drilled 
and other strings of casing and tubulars will be inserted to re- 
cover gas and oil. Classification: The insert piles are classified as 
other longitudinally welded tubes having internal and external 
circular cross sections, the external diameter of which exceeds 
406.4 mm, of nonalloy steel, in subheading 7305.31.6000, HT- 
SUSA. Document: Hgs. ruling letter 082905, dated October 21, 
1988. 


C.S.D. 89-27(12)—Commodity: Surgical masks, assembled in Canada 
from components of U.S. origin. In the Canadian assembly opera- 
tion, three layers of fabric are collated, a nose clip is inserted, 
binding is sewn to the top and bottom of the mask, the mask is 
folded into pleats and additional binding is sewn on the sides to 
be used as ties. Will the described surgical masks, when returned 
to the U.S., be eligible for the partial exemption from duty in 
item 807.00, TSUS, (9802.00.80, HTSUSA)? Classification: Sewing 
of the fabric and binding, the pleating operation, and the cutting 
of the aluminum, fabric and binding to individual lengths, may 
be considered acceptable assembly operations and operations in- 
cidental thereto. Allowances in duty may be made under item 
807.00, TSUS, for the cost or value of the fabric, binding, thread 
and aluminum nose clips, upon compliance with the applicable 
Customs Regulations (19 CFR 10.11-10.24). Document: Hgs. rul- 
ing letter 555071, dated October 17, 1988. 


C.S.D. 89-27(13)—Commodity: Xylenes. Mixed xylenes are described 
as a product of an ethylene steam cracker. The xylene stream is 
fractionated from a pyrolysis gasoline stream emanating from a 
steam cracker, with nothing added or subtracted to affect the 
ethylbenzene content. The mixed xylenes would be used as a sol- 
vent. Ethylbenzene is not regarded as an isomer but as a valua- 
ble component of a xylene stream. Classification: Mixed xylenes 
which contain at least 50 percent of all xylene isomers will be 
classified as other xylenes in subheading 2707.30.0040, HT- 
SUSA. Document: Has. ruling letter 081940, dated November 21, 
1988. 


The following are abstracts of unpublished decisions 
of the New York Seaport Area: 
C.S.D. 89-27(14)—Commodity: Dolls. Two separate styles of dolls. 


The first, made of wood, in the shape of a man, has human fea- 
tures, separates at the knee area and has a hollow upper torso. 
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The bottom half has a small metal container designed to hold in- 
cense. The second figure is a wooden soldier standing on a base. 
The figure has human facial features. A handle in the back of 
the doll allows the jaws to open and close. The article may be 
used to crack nuts. Classification: The wooden dolls are classifia- 
ble in subheading 9502.10.4000, HTSUSA, which provides for 
dolls representing only human beings whether or not dressed: not 
stuffed: not over 33 cm in height. Document: New York ruling 
letter 833409, dated December 7, 1988. 


C.S.D. 89-27(15)—Commodity: Doll. Stuffed doll with porcelain head 
and neck connected to a torso stuffed from the shoulder to the 
thigh area. The doll known as “Juliet” is modeled after the hero- 
ine in the Shakespearean tragedy. Classification: The stuffed doll 
is classifiable in subheading 9502.10.2000, HTSUSA, which pro- 
vides for dolls representing only human beings: whether or not 
dressed: stuffed. Document: New York ruling letter 833335, dated 
December 7, 1988. 


C.S.D. 89-27(16)—Commodity: Doll. Stuffed doll known as “Romeo” 
modeled after a character in a Shakespearean tragedy. The doll 
has a porcelain head and neck connected to a torso stuffed from 
the shoulder to the thigh area. Classification: The stuffed doll is 
classifiable in subheading 9502.10.2000, HTSUSA, which pro- 


vides for dolls, representing only human beings: whether or not 
dressed: stuffed. Document: New York ruling letter 833337, dated 
December 7, 1988. 


C.S.D. 89-27(17)—Commodity; Dress. An interlock knit dress con- 
structed of a 55% cotton/45% polyester fabric. The garment fea- 
tures two inch shoulder straps; a three button closure at the 
neck; two front pockets below the waist; and a six button closure 
extending from the dropped waistline to just above the hemline. 
The appearance and structure of the garment submitted indicate 
that it would be worn as a dress rather than as a jumper. Classi- 
fication: The dress is classifiable in subheading 6104.42.0010, HT- 
SUSA, which provides for dresses, of cotton, women’s. Document: 
New York ruling letter 833129, dated December 7, 1988. 


C.S.D. 89-27(18)—Commodity: Flashlight. A plastic solid state elec- 
tric lantern which functions as an emergency light in the event 
of a power failure. The unit contains rechargeable nickel-cadmi- 
um batteries. Classification: The rechargeable flashlight is classi- 
fiable in subheading 8513.10.4000, HTSUSA, which provides for 
portable electric lamps designed to function by their own source 
of energy, other than flashlights. Document: New York ruling let- 
ter 832788, dated November 30, 1988. 
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C.S.D. 89-27(19)—Commodity: Foliage. Artificial foliage, composed 
of two natural dried pine cones securely affixed by glue to the top 
of two wire-based stems handwrapped with paper. These wires, in 
addition to several plastic long green like grasses, are secured to 
a long wire-based stem by handwrapped paper. Classification: 
The artificial foliage is classifiable in subheading 6702.90.6000, 
HTSUSA, which provides for artificial flowers, foliage * * * of 
other materials, other. Document: New York ruling letter 832608, 
dated November 30, 1988. 


C.S.D. 89-27(20)—Commodity: Headgear. Children’s man-made 
fabric clown, rooster, tiger, dog and pirate sash full head cos- 
tumes with string closures. Classification: The headgear is classi- 
fiable in subheading 9505.90.6000, HTSUSA, which provides for 
festive carnival or other entertainment articles: other: other. 
Document: New York ruling letter 833512, dated December 7, 
1988. 


C.S.D. 89-27(21)—Commodity: Shorts. Girls’ knit shorts of 65% 
polyester/35% cotton, partially elasticized waistband, a bow 
sewn to the front waistband, layered fabric below the bow, and a 
hemmed bottom. The shorts are imported in sizes for infants, tod- 
dlers, and girls. Classification: The shorts in infant girls’ sizes are 
classifiable in subheading 6111.30.1000 HTSUSA, which provides 
for babies’ garments and clothing accessories, knitted or 
crocheted, of synthetic fibers, trousers, breeches, and shorts, ex- 
cept those imported as parts of sets. Textile category 239. The 
shorts in toddler girls’ and girls’ sizes are classifiable in subhead- 
ing 6104.63.2060, HTSUSA, which provides for women’s or girls’ 
suits, ensembles, suit-type jackets, blazers, dresses, skirts, divided 
skirts, trousers, bib and brace overalls, breeches and shorts (other 
than swimwear), knitted or crocheted, trousers, bib and brace 
overalls, breeches and shorts of synthetic fiber, other. Textile cat- 
egory 648. Document: New York ruling letter 834168, dated De- 
cember 7, 1988. 


C.S.D. 89-27(22)—Commodity: Shorts. Girls’ 100% acrylic, knit 
shorts, with fully elasticized waistband and a hemmed bottom. 
There are several gores which enable the garment to drape 
around the wearer’s body. The item will be imported in toddler 
girls’ sizes and girls’ sizes. Classification: The shorts are classifia- 
ble in subheading 6104.63.2060, HTSUSA, which provides for wo- 
men’s or girls’ suits, ensembles, suit-type jackets, blazers, dresses, 
shirts, divided skirts, trousers, bib and brace overalls, breeches 
and shorts (other than swimwear), knitted or crocheted, trousers, 
bib and brace overalls, breeches and shorts, of synthetic fibers, 
other * * * girls’, other. Textile category 648. Document: New 
York ruling letter 834260, dated December 7, 1988. 
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C.S.D. 89-27(23)—Commodity: Shorts. Womens’ finely knit pullover 
and shorts set constructed of a 100% cotton fabric. The top fea- 
tures a rib knit crew neck, short sleeves, and a front chest pock- 
et. The shorts have an elasticized waistband and wide leg open- 
ings with straight hemmed bottoms. Classification: The pullover 
is classifiable in subheading 6110.20.2075, HTSUSA, which pro- 
vides for pullovers, knitted or crocheted, of cotton, other: wo- 
men’s or girls’. Textile catetory 339. The shorts are classifiable in 
subheading 6104.62.2030, HTSUSA, which provides for women’s 
or girls’ trousers, overalls, breeches and shorts of cotton. Textile 
category 348. Document: New York ruling letter 833091, dated 
December 7, 1988. 


C.S.D. 89-27(24)—Commodity: Sunsuit with matching hat. A toddler 
girls’ sunsuit has a high rise bib front and back self-fabric shoul- 
der straps which button to the front bib, a partially elasticized 
waistband, a bow sewn to the front waistband, and elasticized leg 
openings. The hat has a woven brim and drawstring closure. 
Classification: The sunsuit and the hat are classifiable in sub- 
heading 6211.42.0025, HTSUSA, which provides for track suits, 
ski-suits and swimwear; other garments, other garments, wo- 
men’s or girls’, of cotton, washsuits, sunsuits, one-piece playsuits 
and similar apparel. Textile category 237. Document: New York 
ruling letter 834063, dated December 7, 1988. 


C.S.D. 89-27(25)—Commodity: Textile patch and stuffed teddy bear. 
The textile patch is a man-made self-adhering fabric article mea- 
suring 2 inches in diameter. It has a balloon design printed on 
the top surface as well as the words “Happy Birthday Christina.” 
The back is coated with an adhesive so that it can be attached to 
the belly of a plush stuffed teddy bear. The patch and toy bear 
are not sold as an entirety. Commercial marketing practice will 
be to display the patches in close proximity to the bears with the 
intention of the retail store to sell one or more patches with each 
toy bear. Classification: The textile patch is classifiable in sub- 
heading 9503.41.3000, HTSUSA, which provides for stuffed toys 
representing animals and parts and accessories thereof. The toy 
teddy bear is classifiable in subheading 9503.41.1000, HTSUSA, 
which provides for stuffed toys representing animals. Document: 
New York ruling letter 832701, dated November 30, 1988. 


C.S.D. 89-27(26)—Commodity: Toys. Motorized toy and wind-up toy. 
The first toy is a flashlight, battery operated composed of plastic. 
The second toy is “Wind-up Mickey Mouse Seaplane,” composed 
of plastic. The third toy is “Musical Walking Corn Popper.” It is 
battery operated and chiefly composed of plastic Classification: 
The toy flashlight is classifiable in subheading 9503.90.6000, HT- 
SUSA, which provides for other toys (except models), not having 
a spring mechanism. The Musical Walking Corn Popper is classi- 
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fiable in subheading 9503.80.2000, HTSUSA, which provides for 
toys incorporating an electric motor. The seaplane is classifiable 
in subheading 9503.90.7030, HTSUSA, which provides for other 
toys, having a spring mechanism. Document: New York ruling 
letter 832823, dated December 7, 1988. 


C.S.D. 89-27(27)—Commodity: Toy feeding implements. Three sepa- 
rate sets. The first set includes a baby bottle and baby drinking 
cup. The second set includes a small and large bottle. The third 
set includes a cup and a small plastic spoon and fork. Classifica- 
tion: The HTSUSA subheading for the articles, when imported 
separately in bulk is 9503.90.6000, which provides for other toys 
(except models), not having a spring mechanism. The HTSUSA 
subheading for the articles, when imported in sets is 
9503.70.8000, which provides for other toys, put up in sets or out- 
fits: other * * * Document: New York ruling letter 833547, dated 
December 7, 1988. 


C.S.D. 89-27(28)}—Commodity: Training pants. Infant’s training 
pants made of 100% cotton, having an outer surface of knit con- 
struction and an inner lining of woven construction with velcro 
fasteners on either side to facilitate removal. Classification: The 
training pants are classifiable in subheading 6209.20.5050, HT- 


SUSA, which provides for babies’ garments of cotton. Textile cat- 
egory 239. Document: New York ruling letter 832564, dated Nov- 
ember 30, 1988. 


C.S.D. 89-27(29)—Commodity: Uniform. Martial arts uniform made 
of 50% nylon and 50% polyester satin. The uniform consists of 
an upper body covering garment and a pair of pants. Classifica- 
tion: The HTSUSA subheading for the pants is 6203.23.0060, 
which provides for men’s or boys’ ensembles of synthetic fibers, 
trousers and breeches. The textile category is 647. The HTSUSA 
subheading for the upper body garment is 6203.23.0090, which 
provides for men’s or boys’ ensembles of synthetic fibers, other. 
The textile category is 659. Document: New York ruling letter 
833358, dated November 30, 1988. 


C.S.D. 89-27(30)—Commodity: Valance. A valance for a curtain 
made of 95% cotton and 5% polyester material, of knit construc- 
tion. Classification: The valance is classifiable in subheading 
6303.11.0000, HTSUSA, which provides for curtains (including 
drapes) and interior blinds, curtains or bed valances, knitted or 
crocheted, of cotton. Document: New York ruling letter 833133, 
dated November 30, 1988. 





U.S. Customs Service 


General Notices 


BUYING AGENCY COMMISSIONS 


The following notice is published to remind interested parties that 
while bona fide buying agency commissions are nondutiable, evi- 
dence must be submitted to Customs which clearly establishes 
that fact. 


TO: All Regional Commissioners. 
FROM: Assistant Commissioner, Commercial Operations. 


SUBJECT: Buying Commissions. 

It has been brought to Customs Headquarters attention that a 
lack of consistency may exist in various Customs field offices as to 
the amount of evidence necessary to support a nondutiable buying 
agency determined under section 402(b) of the Tariff Act of 1930, as 
amended by the Trade Agreements Act of 1979. The purpose of this 
notice is to remind interested parties that while bona fide buying 
agency commissions are nondutiable, evidence must be submitted to 
Customs which clearly establishes that fact. In this regard, Head- 
quarters Ruling Letter 542141, dated September 29, 1980, also cited 
as TAA NO. 7, provided: 

* * * an invoice or other documentation from the actual foreign 
seller to the agent would be required to establish that the agent 
is not a seller and to determine the price actually paid or paya- 
ble to the seller. Furthermore, the totality of the evidence must 
demonstrate that the purported agent is in fact a bona fide buy- 
ing agent and not a selling agent or an independent seller. 


This evidentiary requirement is consistent with recent court 
cases, such as Jay-Arr Slimwear Inc. v. United States, ——- CIT ——, 
Slip Op. 88-21 (1988), which stressed that having legal authority to 
act as buying agent and acting as buying agent were two different 
matters and that the Customs Service was entitled to examine evi- 
dence which proved the latter. 

It should be noted in this connection that if the appraising officer 
is satisfied as to the arrangement between the parties, it may not be 
necessary to require a manufacturer’s invoice in each and every 
case. Consideration of this factor should be tempered by the knowl- 
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edge that the nature of the legal arrangements between parties can 
and do change. 


Dated: February 1, 1989. 
R. RosettTiE, 
(for D. Lynn Gordon, 
Assistant Commissioner, Commercial Operations) 


HARMONIZED SYSTEM OF TARIFF CLASSIFICATION; 
EXTENSION OF TIME FOR COMMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Extension of time for comments. 


SUMMARY: This notice extends the period of time within which in- 
terested members of the public may submit comments concerning 
the implementation of the Harmonized System (HS) of Tariff Classi- 
fication by the United States. A notice inviting the public to com- 
ment on the adoption of the HS was published in the Federal Regis- 
ter on December 21, 1988 (53 FR 51244), and comments were to 
have been received on or before February 21, 1989. A request has 
been received to extend the period of time for comments for an ad- 
ditional 30 days. In view of the complexity of issues and subjects in- 
volved, the request is granted. 

This extension of time to file comments will not affect the imple- 
mentation of any local operational procedures and practices which 
were either permitted or scheduled to become effective in the inter- 
ests of accomplishing the transition to the HS. 

DATE: Comments will now be accepted if received on or before 
March 21, 1989. 
ADDRESS: Comments (preferably in triplicate) should be submitted 
to and may be inspected at the Regulations and Disclosure Law 
Branch, U.S. Customs Service, Room 2119, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Hubbard L. Volenick, 
International Nomenclature Staff (202-566-8530). 
Dated: March 1, 1989. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


[Published in the Federal Register, March 7, 1989 (54 FR 9429)} 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 177 


PROPOSED CUSTOMS REGULATIONS REGARDING CERTAIN 
ADMINISTRATIVE PROCEDURES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: In an effort to enhance and expedite its dealings with 
the importing public, Customs is proposing changes to Part 177, 
Customs Regulations, regarding certain existing administrative pro- 
cedures as well as developing new procedures. In this document, 
Customs is proposing new procedures to promote nationwide uni- 
formity, as well as a new district rulings program which allows, as 
of January 1, 1989, commercial importers to receive advance bind- 
ing rulings at Customs districts on tariff classification under the 
Harmonized Tariff Schedule of the United States. 

Further, this document proposes to clarify certain other provi- 
sions of the regulations. The proposed clarifications concern the cir- 
cumstances under which the effective date of a Customs ruling can 
be delayed in recognition of an importer’s reliance on a previous, 
more favorable ruling and the obligations of a recipient of a tariff 
classification ruling letter, if entry of merchandise described in the 
ruling letter is subsequently made. This document also proposes to 
remove the “clearly wrong” test as the standard by which Customs 
determines whether certain established and uniform practices 
should be changed. 

The procedures proposed in this document to promote uniformity 
are drafted to comply with the Anti-Drug Abuse Amendments Act 
of 1988. 


DATE: Comments must be received on or before March 29, 1989. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law 
Branch, Room 2119, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. Comments relating to the infor- 
mation collection aspects of the proposal should be addressed to 
Customs, as noted above, and also to the Office of Information and 


11 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 23, NO. 11, MARCH 15, 1989 


Regulatory Affairs, Attention: Desk Officer for U.S. Customs Ser- 
_vice, Office of Management and Budget, Washington, D.C. 20503. 


FOR FURTHER INFORMATION CONTACT: John T. Roth, Com- 
mercial Rulings Division (202) 566-5868. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The administrative rulings program administered by the Customs 
Service provides a means by which commercial importers can im- 
port their products with some certainty regarding Customs treat- 
ment of the importation. With the passage of the Omnibus Trade 
and Competitiveness Act of 1988 (Pub. L. 100-418) and the replace- 
ment of the Tariff Schedules of the United States with the Harmo- 
nized Tariff Schedule: of the United States (HTSUS), Customs is ex- 
periencing a far greater use of the administrative rulings program 
than ever before. 

Accordingly, Customs is proposing changes in its ruling program 
to accommodate its increased use by importers, to improve Customs 
responsiveness to the ruling requests received, and to promote 
greater uniformity in the decisions being issued. One of these pro- 
posed changes is the district rulings program which became effec- 
tive on January 1, 1989. This program, which is described below, is 
designed to permit importers to receive binding rulings from Cus- 
toms districts for classification questions under the HTSUS on an 
expedited basis. 

Another program proposed in this document that will provide 
greater certainty for commercial importers is a procedure to ensure 
uniformity in decisions made by Customs officers. 

Among the other proposals discussed in greater detail below is a 
procedure under which the effective date of a Customs ruling can be 
delayed in recognition of an importer’s reliance on a previous, more 
favorable, Customs decision; a clarification of the obligations of a re- 
cipient of a tariff classification ruling letter in the event entry of 
merchandise described in the ruling letter is subsequently made; a 
clarification of the extent to which previously-issued rulings can be 
the subject of a request for internal advice; and the removal of the 
“clearly wrong” test as the standard by which Customs determines 
whether certain established and uniform practices should be 
changed. 


District RuLINGS ProGRAM 


With the advent of the Harmonized Tariff Schedule of the United 
States (HTSUS), a new tariff classification system which became ef- 
fective on January 1, 1989, the need for commercial importers to re- 
ceive binding tariff classification advice on an expeditious basis will 
be greatly increased. 
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Accordingly, Customs instituted on January 1, 1989, a program to 
allow importers to apply in writing for an advance binding tariff 
classification under HTSUS at the Customs district where the mer- 
chandise will be imported or at any other district where the import- 
er would have reason to do business. All rulings issued under this 
program are binding for the recipient at all ports of entry. 

Upon receipt of an application, local import specialists will re- 
view the classification request for sufficiency. A request must in- 
clude all the information prescribed in § 177.2(b\(1), (2Xi) and (ii) 
and (5), Customs Regulations (19 CFR 177.2(b\1), (2\i) and (ii), and 
(5)). In addition, the importer must provide the name of the manu- 
facturer and seller (if available), the country of origin and the im- 
porter of record number which will be used at entry. No more than 
5 items may be included in any request. 

If the application is sufficient, the local import specialist will add 
local advice and forward the application to national import special- 
ists at New York. The target turn-around time for a binding ruling 
is 30 days, or 120 days if Headquarters must be involved. If revoca- 
tion or other correction to the ruling must be made later, any ad- 
verse change will not be applied for up to 90 days provided the re- 
cipient can show detrimental reliance on the original ruling. 

Districts may not be asked to reconsider rulings issued by the 
same or another Customs office. Requests for reconsideration of a 
ruling issued by a district must be directed to the Director, Com- 
mercial Rulings Divisions, U.S. Customs Service, Washington, D.C. 
20229-0001. The rulings issued by Customs districts may also be 
protested under the provisions of Part 174 of the Customs Regula- 
tions. The regulations amendments proposed below will ensure that 
except as noted above, all portions of Part 177 of the Customs Regu- 
lations which relate to tariff classification decisions are applicable 
to rulings issued under the district rulings program. 

Customs recognizes that the Customs Regulations now indicate 
that binding rulings may only be issued by Headquarters or the Re- 
gional Commissioner, New York. Accordingly the institution of this 
program requires that amendments be made to various sections of 
Part 177, Customs Regulations (19 CFR Part 177) to reflect that pro- 
spective tariff classification rulings may also be issued by Customs 
districts. Sections 177.0, 177.1, 177.2, 177.3, 177.4, 177.8, 177.9 and 
177.11 (19 CFR 177.0, 177.1, 177.2, 177.3, 177.4, 177.8, 177.9 and 
177.11), are all proposed to be amended to expand the authority to 
issue prospective tariff classification rulings. Further, it is proposed 
to amend § 177.2(b2)(A) to limit individual requests for rulings to 
district offices to five merchandise items. 

Customs began this district ruling program as of January 1, 1989. 
Although the amendments to the regulations are set forth below in 
the form of proposals, the program began on a trial basis, in order 
to serve the increased need for rulings created by the implementa- 
tion of the HTSUS. Inasmuch as the program bestows a right upon 
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the importing public and creates no burden, Customs sees no reason 
to delay the program’s implementation. After gaining experience 
with the district ruling program, Customs will determine whether it 
should be continued and, if so, make whatever program adjustments 
are appropriate. 


Unirormity oF Customs Orricers’ DECISIONS 


Section 7361(c) of the Anti-Drug Abuse Amendments Act of 1988 
(Title VI, Pub. L. 100-690) requires the Secretary of the Treasury to 
promulgate regulations to provide for nationwide uniformity of cer- 
tain decisions made by U.S. Customs Service officers and to estab- 
lish procedures by which certain parties affected by the lack of such 
uniformity may have the alleged inconsistencies resolved. 

The number of Customs Service personnel charged with decision- 
making responsibilities affecting the importation of merchandise at 
the various ports of entry in the United States is substantial. Not- 
withstanding the existence of a variety of programs and procedures 
designed to foster uniformity in the decisions it makes, Customs rec- 
ognizes that inconsistent decisions occur and will inevitably contin- 
ue to occur. 

Through the Customs Service’s Customs Information Exchange in 
New York, a longstanding program brings nationwide inconsisten- 
cies (“differences”) in the tariff classification of imported merchan- 
dise to the attention of Customs Headquarters in Washington for 
resolution. However, notwithstanding the high priority given to 
resolving these inconsistencies, the process of identification, docu- 
mentation, and resolution usually takes many months. 

The manner and degree of merchandise examination and inspec- 
tion by the Customs Service upon importation is determined by a 
variety of factors, including the nature of the merchandise, the 
country of origin, countries through which transported and/or 
country of export, the manufacturer and the compliance history of 
the importer. Although nationwide inspection/examination guide- 
lines are issued from time to time, the effective enforcement by the 
Customs Service of the tariff and other laws it is charged with en- 
forcing requires that these guidelines be applied with local discre- 
tion and be augmented by random examinations in order that no 
importation ever be assured beforehand that it will be exempt from 
physical examination. Nevertheless, the Customs Service realizes 
that the decision to examine merchandise at one port while entry of 
identical merchandise is permitted at another port without exami- 
nation may be perceived as an inconsistency. 

The Customs Service recognizes that even the small number of re- 
al or apparent inconsistencies that occur may pose immediate and 
grave consequences to the parties directly involved, as well as to the 
businesses and enterprises whose livelihood depends on the utiliza- 
tion of the particular import facilities and services at the port 
where the inconsistencies are alleged to exist. Moreover, insofar as 
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the assessment of Customs duties is concerned, uniformity is man- 
dated by Article 1, Section 8 of the Constitution of the United 
States. The Customs Service therefore proposes to establish a proce- 
dure whereby alleged inconsistencies in decisionmaking may be 
brought directly to the attention of Customs Headquarters by af- 
fected parties for expedited resolution. 

The regulations proposed below permit both (1) port authorities 
and (2) any party entitled to either protest a decision of the Cus- 
toms Service under the Protest procedures set forth in sections 514 
and 515 of the Tariff Act of 1930, as amended (19 U.S.C. 1514, 1515) 
or utilize the Domestic Interested Party petition procedure set forth 
in section 516 of the Tariff Act of 1930, as amended (19 U.S.C. 
1516), to petition the Customs Service for resolution of an inconsis- 
tency or lack of uniformity alleged to exist in (1) a decision of a Cus- 
toms officer permitted to be protested by section 514(a) of the Tariff 
Act of 1930, as amended (19 U.S.C. 1514(a)) or (2) decisions to con- 
duct intensified examinations or inspections of merchandise at vari- 
ous ports of entry. Section 514(a) provides that decisions of Customs 
officers relating to the following are protestable: (1) the appraised 
value of merchandise; (2) the classification and rate and amount of 
duties chargeable; (3) all charges or exactions of whatever character 
within the jurisdiction of the Secretary of the Treasury; (4) the ex- 
clusion of merchandise from entry or delivery or a demand for rede- 
livery to Customs custody under all but one provision (§ 1337) of the 
Customs laws; (5) the liquidation or reliquidation of an entry, or any 
modification thereof; (6) the refusal to pay a claim for drawback; 
and (7) the refusal to reliquidate an entry under 19 U.S.C. 1520. 

In the case of decisions of the type permitted to be protested 
under § 514(a) of the Tariff Act, the petition must be filed within 
the time period prescribed by § 514(c\(2) for the filing of a protest 
with respect to the later of the inconsistent decisions complained of. 
In the case of other decisions permitted to be the subject of a peti- 
tion under this procedure, the petition must be filed within ninety 
(90) days of the most recent such decision. 

The petitioning party will be required to furnish information suf- 
ficient to document that apparent inconsistencies exist. In the case 
of entries of merchandise alleged to have been treated inconsistent- 
ly, the competing entries must be identified as to port of entry, date, 
and entry number and the merchandise must be fully described (in- 
cluding brand names, when present and samples, if possible) in the 
manner set forth in sections 177.2(b\(1), (b\2\ii), and (b\(3) of the 
Customs Regulations (19 CFR 177.2(b\(1), (b\(2\ii), and (bX3)) for 
tariff classification rulings. In the case of other alleged inconsisten- 
cies, the competing entries or other transactions or events must be 
described in sufficient detail that the Customs Service may quickly 
verify with the Customs field officials involved that the facts are as 
alleged. 
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In the case of alleged inconsistencies in the inspection or exami- 
nation of merchandise, the petitioning party will be required to fur- 
nish information sufficient to document that a pattern of inconsis- 
tency exists. A “pattern of inconsistency” would exist where three 
or more instances were documented in which inspections or exami- 
nations were conducted within a particular port that appear incon- 
sistent with inspection or examination decisions of another port or 
ports when substantially identical shipments (i.e., shipments involv- 
ing the same importer, manufacturer, commodity, and country of 
origin) are involved. 

In the case of decisions involving the valuation of merchandise, it 
should be noted that differences in the appraised value of identical 
or substantially similar merchandise are not necessarily the result 
of inconsistent decisions by the Customs Service. Allegations of in- 
consistencies in the valuation of merchandise must demonstrate 
that the bases of appraisement set forth in 19 U.S.C. 140la have 
been inconsistently applied. 

Petitioners failing to provide adequate information to proceed 
with verification will be so advised; the petitions will not be consid- 
ered properly filed until the required information is provided. When 
multiple petitions are received regarding the same alleged inconsis- 
tencies, only the first properly filed petition will be processed. The 
other petitions will be returned to the senders with a copy of the pe- 
tition accepted for processing and advice that the inconsistencies de- 
scribed in the petition being returned will be resolved in accordance 
with the decision made on the accepted petition. 

Upon receipt of a properly filed petition, the Customs Service will 
immediately verify the facts alleged therein and, upon verification, 
will publish notice in the Federal Register that the petition has 
been received, describing the inconsistency complained of and per- 
mitting fifteen (15) days for public comment. In order to protect bus- 
iness information which may be confidential, the actual text of the 
petition received will not be published. After analysis of the public 
comment received, the Customs Service will issue a decision to the 
petitioner, transmitting copies to the port(s) involved, and will pub- 
lish a summary of that decision in the Federal Register and Customs 
BuL.etin. Unless otherwise provided therein, the decision will be ef- 
fective immediately and, where applicable, applied to all entries for 
which liquidation is not final. (See Delaying the effective date, be- 
low). All decisions issued in response to a petition will be consistent 
with already existing established and uniform practices as that 
term is used in § 315(d) of the Tariff Act of 1930, as amended (19 
U.S.C. 1315(d)). The procedure set forth in section 177.10(c), Cus- 
toms Regulations (19 CFR 177.10(c)), must still be followed before a 
change of practice can be effected. Further, Customs will not consid- 
er any decision issued in response to a petition (or the publication of 
a summary thereof in the Federal Register and Customs BuLLETIN) to 
create an established and uniform practice. 
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If the petitioning party is one entitled to file a protest under sec- 
tion 514 of the Tariff Act and either of the competing decisions com- ©» 
plained of could otherwise be the subject of a protest under that sec- ' 
tion, then the response issued by Customs Service Headquarters to 
a petition filed under the procedure proposed in this document shall 
be applied to any protest filed with respect to that same decision by 
the same or another party, and the protest shall be allowed or de- 
nied accordingly. Similarly, if the petitioning party is one entitled 
to file a domestic interested party petition under section 516 of the 
Tariff Act and either of the competing decisions complained of 
could otherwise be the subject of a petition under that section, then 
the response of Customs Service Headquarters under the procedure 
below shall also be deemed a response to a request for tariff classifi- 
cation, value, and/or rate of duty information under Subpart A of 
Part 175 of the Customs Regulations (19 CFR Part 175, Subpart A). 

The response to a petition filed under the procedures set forth be- 
low shall not itself be protestable. 


DELAYING THE EFFECTIVE DATE 


A principal purpose of the Customs Service administrative rul- 
ings program, set forth in Part 177 of the Customs Regulations (19 
CFR Part 177) is to provide an element of certainty to Customs 


transactions. To this end, § 177.9(a), Customs Regulations (19 CFR 
177.9a)) provides that the rulings issued by the Customs Service 
under that part represent the official position of the Customs Ser- 
vice and are binding on all Customs Service personnel until modi- 
fied or revoked. 

The rulings issued by the Customs Service under Part 177 of the 
Customs Regulations (19 CFR Part 177) are generally effective on 
the date they are issued. However, the Customs Service had, in the 
years prior to May 1986, occasionally delayed the effective dates of 
certain rulings it issued which modified or revoked earlier rulings 
issued to the same party. Such relief was provided by the Customs 
Service upon request by the recipient of the ruling and the presen- 
tation of evidence by the party tending to demonstrate, to the satis- 
faction of the Customs Service, that entries or other Customs trans- 
actions scheduled to occur after the date of the later ruling were ar- 
ranged for in reliance on the earlier ruling. When a delay in the 
effective date of the later ruling was granted by the Customs Ser- 
vice, it was generally for a period of 90 days or less from the date of 
the later ruling, even though the recipient of the ruling may have 
been able to demonstrate that entries or other transactions that 
had been arranged for in reliance on the earlier ruling would con- 
tinue to occur after that period. 

On May 23, 1986, the U.S. Court of International Trade (CIT) 
held, in National Corn Growers Association, et al. v. Baker, et al., 
Slip Op. 86-55, that the Customs Service had no authority to delay 
the effective dates of the administrative rulings it issues, including 
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those which modify or revoke prior written rulings. This decision 
was appealed by the Government and the other defendants but, 
during the pendency of that appeal, the Customs Service provided 
for no more delays in the effective dates of its rulings. 

On February 9, 1988, the U.S. Court of Appeals for the Federal 
Circuit (CAFC) reversed the holding of the CIT, noting that the Cus- 
toms Service does possess the power to delay the effective dates of 
the written administrative rulings it issues. The CAFC noted that 
applying a new Customs Service position to transactions entered in- 
to in reliance on a previous Customs Service position is tantamount 
to applying the new position retroactively. Judicial notice was tak- 
en of the Customs Service’s longstanding practice of limiting the 
retroactive effect of changed rulings, the court endorsing the basic 
concept that the administration of the tariff laws involves the exer- 
cise of judgment and discretion (quoting from Louisiana v. McAdoo, 
234 U.S. 627 (1914), at 633). The powers conferred by 19 U.S.C. 3 on 
the Secretary of the Treasury and his delegate, the Commissioner of 
Customs, in the collection of duties involve the exercise of discretion 
and judgment. National Corn Growers Association, et al., v. Baker, 
et al., Appeal Nos. 87-1147/49 and 87-1160, —— F. 2d, ——, decid- 
ed February 9, 1988. 

The Customs Service believes that the questions raised in the 
aforementioned National Corn Growers litigation regarding its pow- 
er to delay the effective dates of the administrative rulings it issues 
demonstrate the need for regulations defining that authority and 
the circumstances in which it will be used. Accordingly, it is pro- 
posed to amend § 177.9, Customs Regulations (19 CFR 177.9), to 
specify that, while the ruling letters the Customs Service issues will 
normally be effective on the date they are issued, the Customs Ser- 
vice may, from time to time, delay the effective dates of rulings 
which modify or reverse earlier written rulings or, in the absence of 
an earlier ruling, which modify the manner in which Customs has 
treated substantially identical transactions in the past. 

It is proposed to complete the discussion currently set forth in 
§ 177.9(d), Customs Regulations (19 CFR 177.9(d)), regarding ruling 
letters which modify or revoke earlier ruling letters, by adding a 
new paragraph (d)(3), to provide for a possible delay in the effective 
date of such ruling letters. The Customs Service may provide for 
the delay on its own initiative or it may act upon a request for a de- 
lay made by the recipient of the ruling. In the latter case, the Cus- 
toms Service will ask for evidence that the recipient relied on the 
earlier ruling in arranging for transactions that are to take place 
after the date of issuance of the later ruling. A request for a delay 
in the effective date of a ruling will be answered in a separate rul- 
ing letter unless the Customs Service elects to address all such re- 
quests made with respect to that ruling in a notice published in the 
Customs BULLETIN. 
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The Customs Service also proposes to add a new paragraph, (e) to 
§ 177.9, Customs Regulations (19 CFR 177.9(e)), to provide for a sim- 
ilar delay in the event the Customs Service issues a ruling which, 
although the matter is not covered by an earlier ruling, modifies 
the treatment previously accorded to substantially identical trans- 
actions by the Customs Service. Affected parties must request that 
such a delay be granted and must include with that request infor- 
mation identifying the past transactions claimed to have been re- 
lied on as well as evidence of that reliance. As with the requests for 
a delayed effective date made under proposed § 177.9(d\(3), Customs 
Regulations (19 CFR 177.9(d\3)), the Customs Service will respond 
to all such requests individually or by a general notice published in 
the Customs BULLETIN. 

The Customs Service will consider all relevant factors in deter- 
mining whether, and to what extent, to delay the effective dates of 
the ruling letters described above. Where reliance is claimed based 
on the Customs Service treatment of past transactions, the Customs 
Service will carefully review those transactions to determine the ex- 
tent to which the information and issues prompting the ruling let- 
ter were previously considered by the Customs Service in processing 
the transactions. The Customs Service will also consider the extent 
to which a party requesting a delay in the effective date of a ruling 
letter was aware, prior to the issuance of that letter, of the consid- 


eration by the Customs Service of the matter and the potential con- 
tents of the ruling letter. 


OBLIGATIONS OF RECIPIENTS OF LETTER RULINGS 


Section 177.8(a)(2) of the Customs Regulations (19 CFR 177.8(a)(2)) 
presently requires that recipients of rulings from the Customs Ser- 
vice provide a copy of that ruling to the appropriate Customs Ser- 
vice field office at the time the Customs transaction described in 
that ruling takes place, or to otherwise alert the field office that a 
ruling has been received. Importers operating in a “paperless” en- 
try environment under the Automated Commercial System (ACS) 
are required to set forth clearly in the information provided to the 
Customs Service that a ruling regarding the transaction has been 
received. 

Implicit in the current regulations has been the requirement 
that, where the ruling received sets forth the tariff classification of 
merchandise to be imported, the subsequent, actual importation of 
that merchandise would be entered in accordance with the classifi- 
cation set forth in the ruling. However, since this requirement has 
not been expressly stated in the regulations, confusion may exist re- 
garding whether recipients of tariff classification rulings who do 
not agree with the classification determination made by the Cus- 
toms Service have the option of entering the merchandise described 
in the ruling under the classification they consider to be correct. 
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The Customs Service expends considerable resources in providing 
tariff classification rulings to the importing community in an effort 
to bring greater certainty and unifomity to the process of importing 
merchandise. All requests for rulings are given careful considera- 
tion by Customs officials having expertise in the tariff classification 
of the particular merchandise at issue and the determination ulti- 
mately reached represents the official position of the Customs Ser- 
vice. The expeditious processing of merchandise desired by both the 
importing community and the Customs Service clearly requires that 
any importer having knowledge of an official position of the Cus- 
toms Service regarding the proper tariff classification of the partic- 
ular merchandise he is entering follow that classification. It is clear 
that the recipient of a Customs Service ruling has such knowledge. 

A requirement that the recipient of a Customs Service ruling 
enter his merchandise consistent with that ruling in no way dimin- 
ishes the available avenues of administrative appeal. Requests for 
reconsideration of rulings issued by Customs Service districts and 
the New York Region may be made to Customs Service Headquar- 
ters pursuant to § 177.2(b\(2\ii(C), Customs Regulations (19 CFR 
177.2(b\(2)(iiXC). (During the pendency of such reconsideration, how- 
ever, entries of merchandise must be made in accordance with the 
decision originally received.) Although disagreements as to the 
proper application of a ruling to a specific transaction may be the 
subject of a request for internal advice under § 177.11, Customs 
Regulations (19 CFR 177.11), requests for reconsideration of the rul- 
ing may not. Disagreements as to the proper classification of mer- 
chandise actually entered are also protestable under Part 174 of the 
Customs Regulations (19 CFR Part 174). 

The Customs Service proposes to amend section 177.8(a)(2) of the 
Customs Regulations (19 CFR 177.8(a)(2)) to expressly set forth the 
obligation of an importer to enter his merchandise under a tariff 
classification consistent with that contained in any tariff classifica- 
tion ruling received by the importer from the Customs Service 
which is then in effect. The proposed amendment further provides 
that an importer failing to do so risks rejection of his entry and the 
institution of such penalty proceedings as the Customs Service de- 
termines to be appropriate. Section 177.11(b)(1)(ii) of the Customs 
Regulations would also be amended to clarify that requests for re- 
consideration of rulings by the recipient thereof are not properly 
the subject of a request for internal advice. 


ELIMINATION OF “CLEARLY WRONG TEST” 


Section 177.10(b) of the Customs Regulations (19 CFR 177.10(b)) 
provides that no ruling may be published changing an established 
and uniform practice by imposing a higher rate of duty or charge of 
an article unless the practice is determined to be clearly wrong. The 
practices referred to include those created by virtue of the publica- 
tion of a ruling in the Customs BULLETIN. 
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It is a longstanding rule of Customs procedure that importers 
have a right to rely on administrative practices continued over a 
long period and that the Customs Service may not disturb such 
practices in the absence of compelling reasons for doing so. United 
States v. Bayersdorfer & Co., 16 Ct. Cust. Appls. 43 (1928), United 
States v. Electrolux Corporation, 46 CCPA 143, C.A.D. 718 (1959). 
Although the Customs Service fully endorses this principle and will 
continue to follow it when considering any change of practice, the 
Customs Service believes that the “clearly wrong” standard pres- 
ently set forth in the regulations is sufficiently subjective in appli- 
cation as to have little real meaning and, as such, is both confusing 
and unnecessary. 

The Customs Service believes that the procedure set forth in the 
regulations for changing any established and uniform practice 
which imposes a higher rate of duty or charge—involving the publi- 
cation in the Federal Register of the proposed change and the com- 
pelling reasons therefor, full consideration of all public comment re- 
ceived in response to that notice, and the delay of any change ulti- 
mately determined to be necessary for a period of 90 days after that 
determination—fully safeguards the importing public against arbi- 
trary and unsupported changes in Customs position. Consequently, 
the proposal set forth below would remove the “clearly wrong” 
standard from section 177.10(b) of the Customs Regulations. 


COMMENTS 


Before adopting these proposals, consideration will be given to 
any written comments (preferably in triplicate) that are submitted 
timely to Customs. Comments submitted will be available for public 
inspection in accordance with the Freedom of Information Act (5 
U.S.C. 552), §1.4, Treasury Department Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations and Disclosure Law Branch, Room 
2119, Customs Headquarters, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


REGULATORY FLExiBitiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et. seqg.), it is certified that, if adopted, the proposed 
amendments will not have a significant economic impact on a sub- 
stantial number of small entities. Accordingly, they are not subject 
to the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. 


EXECUTIVE OrDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 
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PAPERWORK ReEbDuCcTION ACT 


The collection of information contained in this notice of proposed 
rulemaking has been submitted to the Office of Management and 
Budget (OMB) for review in accordance with the Paperwork Reduc- 
tion Act of 1980 (44 U.S.C. 3504(h)). Comments on the collection of 
information should be sent to the Office of Information and Regula- 
tory Affairs, Office of Management and Budget, Washington, D.C. 
20503, attention: Desk Officer for U.S. Customs Service, with copies 
to the U.S. Customs Service at the address previously specified. 

The collection of information in the regulation is in section 
177.12. This information is required by Customs to be able to deter- 
mine whether inconsistent decisions have been issued by Customs 
officers at different ports. Customs will use the information to veri- 
fy the inconsistency alleged and evaluate the circumstances under 
which the alleged inconsistency occurred. The likely respondents 
are business or other for-profit organizations and small businesses 
or organizations. 

Estimated total annual reporting and/or recordkeeping burden: 
4208 hours 

Estimated average annual burden per respondent and/or 
recordkeepers: .1666 or .50 hours depending on circumstances 

Estimated number of respondents and recordkeepers: 10,100 

Estimated annual frequency of responses: 1 

Part 178, Customs Regulations (19 CFR Part 178), which lists the 
information collections contained in the regulations and control 
number assigned by OBM would be amended accordingly if the pro- 
posal is adopted. 


DRAFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other Customs offices participated in its 
development. 


List oF SuBJEcts IN 19 CFR Part 177 
Administrative practice and procedure. 


PROPOSED AMENDMENTS 
It is proposed to amend Part 177 of the Custom Regulations (19 
CFR Part 177) as set forth below: 
PART 177—ADMINISTRATIVE RULINGS 


1. The authority citation for Part 177, Customs Regulations (19 
CFR Part 177), would continue to read as follows: 


Authority: 19 U.S.C. 66, 1624; Pub L. 96-39, 93 Stat. 144. 


2. It is proposed to amend section 177.0, Customs Regulations by 
revising its first sentence to read as follows: 
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§ 177.0 Scope. 


This part relates to the issuance of rulings to importers and other 
interested persons by the United States Customs Service * * *. 


3. It is proposed to amend section 177.1, Customs Regulations, by 
revising the second sentence of paragraph (a1), the third sentence 
of paragraph (b), and the first sentence of both paragraph (d)(1) and 
(d\(2) to read as follows: 


§ 177.1 General ruling practice and definitions. 

(a) The issuance of rulings generally—{1) Prospective Transactions 
* * * For this reason, the Customs Service will give full and careful 
consideration to written requests from importers and other interest- 
ed parties for rulings on information setting forth, with respect to a 
specifically described transaction, a definitive interpretation of ap- 
plicable law, or other appropriate information * * *. 


(b) Oral advice * * *. However, oral inquiries may be made to Cus- 
toms Service offices regarding existing rulings, the scope of such 
rulings, the types of transactions with respect to which the Customs 
Service will issue rulings, the scope of the rulings which may be is- 
sued, or the procedure to be followed in submitting ruling requests, 
as described in this part. 


* * * * * * * 


(d) Definitions (1) A “ruling” is a written statement issued by the 
Customs Service that interprets and applies the provisions of the 
Customs and related laws to a specific set of facts * * *. 


(2) An “information letter” is a written statement issued by the 
Customs Service that does no more than call attention to a well-es- 
tablished interpretation or principle of Customs law, without apply- 
ing it to a specific set of facts * * *. 

4. It is proposed to amend § 177.2, Customs Regulations, by revis- 
ing the last sentence of paragraph (a), adding a new sentence to the 
end of paragraph (b\(2)iiXA), revising paragraph (b)\(2)(iiXB), revis- 
ing the second and third sentence of paragraph (b\(2\iiXC) and re- 
vising the first sentence of paragraph (d) to read as follows: 


§ 177.2 Submission of ruling requests. 

(a) Form * * *. Requests for tariff classification rulings should be 
addressed to the Regional Commissioner of Customs, New York Re- 
gion, Attn: Classification Ruling Requests, New York, New York 
10048, or to any Area or District office of the Customs Service. 

(b) Content * * *. 

(2) Description of transaction * * *. 

(ii) Tariff Classification rulings. 

(A) * * * Individual requests for rulings submitted to Area or Dis- 
trict offices will be limited to five (5) merchandise items, all of 
which must be of the same class or kind. 
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(B) Rulings issued by the New York Region or by other Area or 
District offices are limited to prospective transactions. Only the 
Headquarters Office will prepare final decisions under § 177.11 (Re- 
quests for Advice by Field Officers), or § 174.23 (Further Review of 
Protests), § 177.10 (Change of Practice), decisions under Part 175 of 
this Chapter (petitions under § 516, Tariff Act of 1930, as amended), 
decisions under § 177.12 (Inconsistent Customs decisions), and deci- 
sions under Policies and Procedures Manual Supplement 2126-01. 


(C) * * * The Headquarters Office retains authority to indepen- 
dently review all tariff classification ruling letters issued by the 
New York Region and other Area and District Offices. If the im- 
porter or other person to whom a ruling letter is issued disagrees 
with the tariff classification set forth in a ruling issued by the New 
York Region or other Area or District offices, he may petition the 
Director, Commercial Rulings Division, U.S. Customs Service, 
Washington, D.C. 20229, for review of the ruling. 


* * * * * * * 


(d) Requests for immediate consideration. The Customs Service 
will normally process requests for rulings in the order they are re- 
ceived and as expeditiously as possible * * *. 


5. It is proposed to revise section 177.3 to read as follows: 


§ 177.3 Nonconforming requests for rulings. 

A person submitting a request for a ruling that does not comply 
with all of the provisions of this part will be so notified in writing, 
and the requirements that have not been met will be pointed out. 
Except in the case of ruling requests submitted to Area or District 
offices, such person will be given a period of thirty (30) days from 
the date of the notice (or such longer period as the notice may pro- 
vide) to supply any additional information that is requested or oth- 
erwise conform the ruling request to the requirements referred to 
in the notice. The Customs Service file with respect to ruling re- 
quests which are not brought into compliance with the provisions of 
this part within the period of time allowed will be administratively 
closed and the request removed from active consideration until such 
time as the deficiencies cited in the notice are corrected. A request 
for a ruling that is removed from active consideration by reason of 
failing to comply with the provisions of this part may be treated as 
withdrawn. In the case of ruling requests made to Area or District 
offices, a failure to comply with the provisions of this part will re- 
sult in the return of the ruling request with the notice specifying 
the deficiencies and such requests will not be considered as having 
been filed until such deficiencies are corrected. 

6. It is proposed to amend §177.4(b) by removing its second 
sentence. 


7. It is proposed to amend § 177.4(d) by removing its last four 
words. 
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8. It is proposed to amend § 177.5 by revising the second sentence 
to read as follows: 


§ 177.5 Change in status of transaction. 

** *In particular, the Customs Service office to which the re- 
quest was made must be advised when any transaction described in 
the ruling request as prospective becomes current and under the ju- 
risdiction of a Customs Service field office. 

* * * * * * * 

9. It is proposed to amend § 177.8 by revising the first sentence of 
paragraph (a)(1), all of paragraph (a\(2), and the last sentence of par- 
agraph (a\(3) to read as follows: 


§ 177.8 Issuance of rulings. 


(a) Ruling letters. 

(1) Generally. The Customs Service will endeavor to issue a ruling 
letter setting forth a determination with respect to a specifically de- 
scribed Customs transaction whenever a request for such a ruling is 
submitted in accordance with the provisions of this part and it is in 
the sound administration of the Customs and related laws to do so. 

(2) Submission of ruling letters to field offices. Any person engag- 
ing in a Customs transaction with respect to which a ruling letter 
has been issued shall ascertain that a copy of the ruling letter is at- 
tached to the documents filed with the appropriate Customs Service 
office in connection with that transaction, or shall otherwise indi- 
cate with the information filed for that transaction that a ruling 
has been received. Any person receiving a ruling setting forth the 
tariff classification of merchandise shall set forth such classification 
in the documents or information filed in connection with any subse- 
quent entry of that merchandise; the failure to do so may result in 
a rejection of the entry and the imposition of such penalties as may 
be appropriate. A ruling received after the filing of such documents 
or information shall immediately be brought to the attention of the 
appropriate Customs Service field office. 

(3) Disclosure of ruling letters * * *. All ruling letters issued by 
the Customs Service will be available, upon written request, for in- 
spection and copying by any person (with any portions determined 


to be exempt from disclosure deleted). 
* * * * bd * * 


10. It is proposed to amend § 177.9 by revising paragraph (a), re- 
vising the last sentence of (d\(2), and adding new paragraphs (d\3) 
before the concluding text and paragraph (e) after the concluding 
text to read as follows: 


§ 177.9 Effect of ruling letters; modification or revocation. 

(a) Effect of ruling letters generally. A ruling letter issued by the 
Customs Service under the provisions of this part represents the of- 
ficial position of the Customs Service with respect to the particular 
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transaction or issue described therein and is binding on all Customs 
Service personnel in accordance with the provisions of this section 
until modified or revoked. In the absence of a change of practice or 
other modification or revocation which affects the principle of the 
ruling set forth in the ruling letter, that principle may be cited as 
authority in the disposition of transactions involving the same cir- 
cumstances. Generally, a ruling letter is effective on the date it is 
issued and may be applied to all entries which are unliquidated, or 
other transactions with respect to which the Customs Service has 
not taken final action on that date. See, however, paragraphs (d) 
and (e) (ruling letters which modify previous ruling letters or posi- 
tions) and §177.10(e) (ruling letters published in the Customs 
BULLETIN). 
* * * * * * * 

(d) Modification or revocation of ruling letters 

(1) Generally * * *. 

(2) Effect of modification or revocation of ruling letters * * *. 
Nothing in this paragraph will prohibit the retroactive modification 
or revocation of a ruling with respect to a transaction which was 
not prospective at the time the ruling was issued, inasmuch as such 
a transaction was not entered into in reliance on a ruling from the 
Customs Service. 

(3) Effective dates. Generally, a ruling letter modifying or revok- 
ing an earlier ruling letter will be effective on the date it is issued. 
However, the Customs Service may, upon application or on its own 
initiative, delay the effective date of such a ruling for a period of up 
to 90 days from the date of issuance. Such a delay may be granted 
with respect to the party to whom the ruling letter was issued or to 
any other party, provided such party can demonstrate to the satis- 
faction of the Customs Service that they reasonably relied on the 
earlier ruling to their detriment. All parties applying for a delay 
will be issued a separate ruling letter setting forth the period, if 
any, of the delay to be provided. In appropriate circumstances, the 
Customs Service may decide to make its decision, with respect to a 
delay, applicable to all affected parties, irrespective of demonstrat- 
ed reliance; in this event, a notice announcing the delay will be pub- 
lished in the Customs BULLETIN and individual ruling letters will not 
be issued. 

* * sd * * * * 

(e) Ruling letters modifying past Customs treatment of transac- 
tions not covered by ruling letters. 

(1) General. The Customs Service will from time to time issue a 
ruling letter covering a transaction or issue not previously the sub- 
ject of a ruling letter and which has the effect of modifying the 
treatment previously accorded by the Customs Service to substan- 
tially identical transactions of either the recipient of the ruling let- 
ter or other parties. Although such a ruling letter will generally be 
effective on the date it is issued, the Customs Service may, upon ap- 
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plication by an affected party, delay the effective date of the ruling 
letter, and continue the treatment previously accorded the substan- 
tially identical transactions, for a period of up to 90 days from the 
date the ruling letter is issued. 

(2) Applications by affected parties. In applying to the Customs 
Service for a delay in the effective date of a ruling letter described 
in paragraph (e)(1) of this section, an affected party must demon- 
strate to the satisfaction of the Customs Service that the treatment 
previously accorded by Customs to the substantially identical trans- 
actions was sufficiently consistent and continuous that such party 
reasonably relied thereon in arranging for future transactions. The 
evidence of past treatment by the Customs Service shall cover the 2- 
year period immediately prior to the date of the ruling letter, list- 
ing all substantially identical transactions by entry number (or oth- 
er Customs assigned number), the quantity and value of merchan- 
dise covered by each such transaction (where applicable), the ports 
of entry, and the dates of final action by the Customs Service. The 
evidence of reliance shall include contracts, purchase orders, or oth- 
er materials tending to establish that the future transactions were 
arranged based on the treatment previously accorded by the Cus- 
toms Service. 

(3) Decision by Customs to grant delay. The Customs Service will 
examine all factors relevant to the issue of reliance in determining 
whether, and for what period, to delay the effective date of a ruling 
letter described in paragraph (e)(1). In particular, the Customs Ser- 
vice will examine the past transactions on which reliance is claimed 
to determine whether there was an examination of the merchandise 
(where applicable) by the Customs Service or the extent to which 
those transactions were otherwise examined and analyzed by the 
Customs Service to determine the proper application of the Customs 
laws and regulations. In general, transactions involving small quan- 
tities or values, as well as informal entries and other entries or 
transactions which the Customs Service, in the interest of commer- 
cial facilitation and accommodation, processes expeditiously and 
without examination and/or import specialist review, will be given 
diminished weight in establishing the required history of consistent 
and continuous Customs treatment. Unless a notice covering all af- 
fected parties is published in the Customs BULLETIN, each affected 
party applying for a delay in the effective date of the ruling letter 
will be advised in a separate ruling letter of the extent to which a 
delay in the effective date will be applied to their transactions. 

11. It is proposed to amend paragraph (b) of § 177.10 by removing 
its last sentence. 

12. It is proposed to revise § 177.11(b\(1) to read as follows: 
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§ 177.11 Requests for advice by field offices. 


* * * * * 


(b) Certain current transactions. 

(1) When a ruling has been issued. 

(i) Requests by field offices. If any Customs Service office has is- 
sued a ruling letter with respect to a particular Customs transac- 
tion and the Customs Service field office having jurisdiction over 
that transaction believes that the ruling should be modified or re- 
voked, the field office will forward to the Headquarters Office, pur- 
suant to § 177.9(b)(l), a request that the ruling be reconsidered. The 
field office will notify the importer or other person to whom the rul- 
ing letter was issued, in writing, that it has requested the Head- 
quarters Office to reconsider the ruling. 

(ii) Requests by importers and others. If the importer or other per- 
son to whom a ruling letter is issued disagrees with the Customs 
Service field office having jurisdiction over the transaction to which 
the ruling relates as to the proper application of the ruling to the 
transaction, the field office will, upon receipt of a written request 
submitted in accordance with the procedure set forth in paragraph 
(bX(3) of this section, request advice from the Headquarters Office as 
to the proper application of the ruling to the transaction. Such ad- 


vice may not be requested for the purpose of seeking reconsidera- 
tion of a ruling with which the importer or other person to whom 
the ruling letter was issued disagrees. 

* 


x * * * * * 


13. It is proposed to add a new § 177.12 (19 CFR 177.12) Subpart A 
to read as follows: 


§ 177.12 Inconsistent Customs decisions. 

(a) Generally. Certain decisions made by Customs officials at one 
field location which are inconsistent with decisions being made by 
Customs officials at another location may be brought to the atten- 
tion of Customs headquarters for resolution by a petition filed by an 
interested party. The types of decisions which may be the subject of 
such a petition, a description of the parties who qualify as interest- 
ed parties, and the period of time in which the petition may be filed 
are set forth below. 

(1) Inconsistent decisions subject to petition. The decisions which 
may be the subject of a petition include: 

(i) decisions described in section 514(a) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1514(a)), made with respect to the same, or 
substantially similar, merchandise; and 

(ii) repeated decisions to conduct intensified inspections or exami- 
nations of merchandise at ports of entry. 

(2) Interested parties. The following parties shall be considered in- 
terested parties entitled to file a petition under this section: 
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(i) parties described in section 514(c\(1) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1514(c)\(1)), as eligible to file a protest under 
section 514; 

(ii) a port authority; and 

(iii) an “interested party,” as described in section 516(a)\(2) of the 
Tariff Act of 1930, as amended (19 U.S.C. 1516(a\(2)). 

(3) Time for filing. In the case of decisions described in § 514(a) of 
the Tariff Act, the petition must be filed within the time prescribed 
by §514(c\(2) of the Tariff Act of 1930, as amended (19 U.S.C. 
1514(c)(2)), for filing a protest with respect to the later (or latest) of 
the decisions which are the subject of the petition. In the case of de- 
cisions described in item (1)ii) of this paragraph, the petition must 
be filed within ninety (90) days of the later (or latest) such decision. 

(b) Petition. 


(1) Form. The petition shall be in the form of a letter addressed to 
the Commissioner of Customs, Attention: Office of Regulations and 
Rulings, Washington, D.C. 20229-0001. Three copies of the petition 
should be submitted, if possible. 


(2) Content. The petition should contain a complete description of 
the inconsistent decisions complained of, including the ports of en- 
try (or other Customs office) where the decisions were made, entry 
numbers, and the dates (or approximate dates) such decisions were 
made. The information set forth in the petition must be sufficient to 
demonstrate the inconsistency of the decisions described and that 
the merchandise, or circumstances in which the allegedly inconsis- 
tent decisions were made, were substantially similar. In the case of 
repeated decisions regarding the inspection or examination of mer- 
chandise, the decisions must be sufficient in number to demonstrate 
a pattern of inconsistency not attributable to random selection. Pe- 
titions which do not contain information sufficient to permit the 
Customs Service to verify that the decisions described have oc- 
curred will not be considered properly filed and will be returned to 
the petitioner for additional information. Only one petition will be 
accepted by the Customs Service with respect to the decisions al- 
leged to be inconsistent. 


(i) Tariff classification decision. In the case of decisions involving 
the tariff classification of merchandise, the petition should also in- 
clude, with respect to each of the decisions described, the informa- 
tion requested in sections 177.2(b)\(1) and (b\(2\ii) of this Subpart, in- 
cluding a sample (see section 177.2(b\(3)). 

(ii) Other subjects addressable by administrative rulings. In the 
case of other decisions involving subjects which could be addressed 
under the administrative rulings procedure provided for in sections 
177.1 through 177.10 of this Subpart, the information contained in 
sections 177.2(b)(1), (b)(2iii) and/or (b\(2Xiv), as applicable, should 
be also furnished for each of the decisions addressed by the petition. 
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(c) Publication and public comment. Upon receipt of a properly 
filed petition, notice will be published in the Federal Register an- 
nouncing the receipt of the petition and describing the decisions al- 
leged to be inconsistent. Public comment on the petition will be per- 
mitted for a period of fifteen (15) days after publication. Public com- 
ment regarding the proper disposition of the petition shall be 
limited to that submitted in writing, either with the petition or in 
response to the Federal Register solicitation of public comment. Ex- 
cept in extraordinary circumstances, oral conferences will not be 
permitted. 

(d) Determination on petition; distribution and publication. With- 
in (15) days after the close of the period for public comment referred 
to in paragraph (c) above, the Customs Service will issue a decision 
to the petitioner addressing the inconsistency complained of. That 
decision will either conform the inconsistent decisions to the cur- 
rent views of the Customs Service as to the proper tariff classifica- 
tion or other disposition of the subject of those decisions or explain 
why no inconsistency exists. Copies of the decision to the petitioner 
will be transmitted directly to all ports (or other Customs offices) 
identified in the petition and will be distributed through the Cus- 
toms Information Exchange or by other means to such other ports 
or offices as may be necessary to correct any inconsistency identi- 
fied. A summary of the decision will also be published in the Feder- 
al Register and the weekly Customs BULLETIN. 

(e) Effective date. Unless otherwise specified in the decision, a de- 
cision issued in response to a petition filed under this section will be 
effective immediately and, where applicable, applied to all entries 
for which liquidation is not final. 

(f) Effect on other procedures. The filing of a petition under this 
procedure shall not preclude the petitioner or any other person en- 
titled to do so from filing a protest or a domestic interested party 
petition regarding the same matter under the procedures set forth 
in sections 514-515 and 516 of the Tariff Act, and Parts 174 and 175 
of this chapter, provided the applicable requirements set forth 
therein are complied with. However, the decision issued in response 
to the petition may serve as the basis for the disposition of any pro- 
test so filed, or as an information letter setting forth the position of 
the Customs Service pursuant to Subpart A of Part 175 of this chap- 
ter. The decision issued in response to a petition filed under this 
section is not itself a decision subject to protest under sections 
514-515 of the Tariff Act and Part 174 of this chapter. 

MicHaEL H. Lane, 
Acting Commissioner of Customs. 
Approved: February 23, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 27, 1989 (54 FR 8208)] 
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(Decided February 21, 1989) 
Before Nigs, BissELL and ARCHER, Circuit Judges. 


PER CURIAM. 

LaBounty Manufacturing, Inc. (LaBounty) appeals from the final 
decision of the United States International Trade Commission (ITC) 
in Investigation No. 337-TA-252, “Certain Heavy-Duty Mobile 
Scrap Shears,” not to review the administrative law judge’s (ALJ) 
order holding, in a summary determination, that LaBounty’s U.S. 
Patent No. 4,519,135 (135) was not infringed and terminating the 
investigation. LaBounty also appeals the denial of its motion to set 
aside the final action of the ITC and the denial of its petition for re- 
consideration. The noninfringement determination of the ITC is va- 
cated and the case is remanded for further proceedings consistent 
with this opinion.* 


*Our decision to vacate and remand in Appeal No. 87-1258 (non-infringement) makes it unnecessary and inap- 
propriate to consider Appeal No. 87-1525 (denial of motion and petition for reconsideration) at this time. 
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OPINION 


A. The ITC instituted the Scrap Shears investigation under sec- 
tion 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337 
(1982 & Supp. IV 1986), based on the assertion that claims 7 and 20 
of LaBounty’s ’135 patent were infringed by the scrap shears of 
Dudley Shearing Machine Manufacturing Co., Ltd. (Dudley). The 
patented invention and the accused devices are heavy duty mobile 
scrap shears used in the demolition and scrap processing industry. 
The patented device and accused devices are depicted below. 


guide blade 
shear blade 


ACCUSED DEVICE 


The shear of the invention described in the ’135 patent includes a 
lower jaw and an upper jaw which are interconnected by a pivot 
and bearing structure that accommodates swinging of the upper jaw 
relative to the lower jaw. The upper jaw has a shear blade which 
has inner and outer edge portions oriented obliquely to each other. 
The lower jaw has a similar shear blade and a rigid guide blade ex- 
tending outward from the pivot. The supporting surface of both the 
inner and outer portion of the guide blade is spaced below the inner 
and outer portions of the lower shear blade. The specification of the 
’135 patent states: 


The guide blade, which is spaced by the width of the open slot 
from the cutting edge of the lower shear blade, has its upper 
edge spaced well below the cutting edge of the lower shear 
blade. The guide blade will thereby provide a workpiece sup- 
port for the workpiece after the blades have sheared off a 
length of the workpiece. The backhoe boom and shear may then 
be swung to the side and thereby move the shear blade along 
the workpiece in preparation for cutting off another length of 
the workpiece. As a result, a long girder or pipe or heavy cable 
may be cut several times into short lengths without dropping 
the workpiece and without having to repeatedly pick the 
workpiece off the ground. 


Claims 7 and 20 of the patent describe the spacing between the 
edge of the lower shear blade and the supporting surface of the 
guide blade. The question at issue is whether the spacing require- 
ments apply to both the inner and outer portions of the guide blade. 

Claim 7 of the patent reads in pertinent part: 
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the guide blade having a top supporting surface spaced below 
the cutting edge of the lower shear blade by a distance at least 
as great as the approximate thickness of the lower shear blade 
to be normally spaced below the workpiece on the shear blade, 
the top supporting surface extending along both of the inner 
and outer edge portions of the lower shear blade * * *. 


The pertinent portion of claim 20 reads: 


the guide blade having a top supporting surface spaced below 

the workpiece engaging edge portions of the lower shear blade 

by a distance approximately the depth of the insert bar on the 

lower shear blade to be normally spaced below the workpiece 

on the shear blade, the top supporting surface extending along 

— of the inner and outer edge portions of the lower shear 
ade * * *. 


The ITC construed these claims as requiring that the spacing be- 
tween the top supporting surface of the guide blade and the lower 
shear blade be applied to both the inner and outer portions of the 
guide blade. Since Dudley’s devices did not satisfy this limitation, 
the ALJ held there was no literal infringement of the ’135 patent. 
Further, on the basis that the claim limitations relating to the spac- 
ing were amended during prosecution, the ALJ held that LaBounty 
is “estopped by the prosecution history of the ’135 application from 
asserting the doctrine of equivalents.” 


LaBounty contends that, properly interpreted, disputed claims 7 
and 20 require only a portion of the supporting surface of the guide 
blade to comply with the spacing limitations stated in the claims. 
The ALJ erred, according to LaBounty, in requiring that both the 
inner and outer portions of the supporting surface of the guide 
blade meet the distance requirement limitation. 


B. Analysis of patent infringement involves two inquiries: the 
claims must be properly construed to determine their scope, and 
then it must be determined whether the properly interpreted 
claims encompass the accused structure. Uniroyal, Inc. v. Rudkin- 
Wiley Corp., 837 F.2d 1044, 1054, 5 USPQ2d 1434, 1441 (Fed. Cir.), 
cert. denied, 109 S. Ct. 75 (1988). Claim construction is reviewed as a 
matter of law. The interpretation of a claim, however, may depend 
on evidentiary material about which there is a factual dispute, re- 
quiring the resolution of factual issues. ZMI Corp. v. Cardiac Resus- 
citator Corp., 844 F.2d 1576, 1578, 6 USPQ2d 1557, 1559 (Fed. Cir. 
1988). “To ascertain the true meaning of disputed claim language, 
resort should be made to the claims at issue, the specification, and 
the prosecution history.” Loctite Corp. v. Ultraseal Ltd., 781 F.2d 
861, 867, 228 USPQ 90, 93 (Fed. Cir. 1985); accord Moeller v. Ionet- 
ics, Inc., 794 F.2d 653, 656, 229 USPQ 992, 994 (Fed. Cir. 1986). 
“[{T]he prosecution history * * * limits the interpretation of claims 
so as to exclude any interpretation that may have been disclaimed 
or disavowed during prosecution in order to obtain claim allow- 
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ance.” Standard Oil Co. v. American Cyanamid Co., 774 F.2d 448, 
452, 227 USPQ 293, 296 (Fed. Cir. 1985). 


Although claims 7 and 20 require that the top supporting surface 
of the guide blade extend along both the inner and outer portions of 
the lower shear blade, the language does not clearly indicate wheth- 
er the requisite spacing must exist all along the guide blade. This 
question is clarified by the specification of the ’135 patent which 
states: 


As is evident in FIGS. 3 and 4, the supporting edge portions 
28.1 and 28.2 of the guide blade are spaced below the edge por- 
tions 32.1 and 33.1 of the lower shear blade 27 by a distance ap- 
proximating the thickness of the shear blade 27, or approximat- 
ing the depth of the inset bars 32, 33 as seen in FIG. 4. 


The ALJ noted that at the time claim 7 was amended to provide 
spacing limitations and claim 20 was added, the above sentence was 
added to the specification. LaBounty argued that “the added lan- 
guage conforms to the language used in the claims.” This change 
taught, according to the ALJ, that the spacing limitation applied to 
both supporting surfaces of the guide blade. 


During the prosecution of the 7135 patent, LaBounty also argued, 
with reference to claims 7 and 20, that “[t]he guide blade in the pre- 
sent invention has its top supporting surface 28.1, 28.2 spaced below 
the edge portion of the lower shear blade by a very substantial dis- 
tance.” (Emphasis added.) The top supporting surface of the guide 
blade, which was to be “spaced below the edge portion,” again was 
intended to consist of both inner 28.1 and outer 28.2 portions of the 
guide blade. LaBounty also noted that “important aspects of the 
present invention which are set forth in claim 7” are that “[a]s the 
shearing action occurs * * * the top supporting surface of the guide 
blade is spaced sufficiently far below the edge portion of the lower 
shear blade as to prevent any interference between the workpiece 
and the top surface of the guide blade until the principal amount of 
cutting of the workpiece has been accomplished.” It further stated 
during prosecution with respect to amended claim 7 that: 


the top supporting surface of the guide blade extend[s] along 
both of the inner and outer edge portions of the lower shear 
blade and [is] spaced below the cutting edge of the lower shear 
blade by a distance at least as great as the approximate thick- 
ness of the lower shear blade. Claim 7 is clearly allowable. 


As to the new claim 20, LaBounty said that it was “drawn along the 
lines of allowable claim 7 and is allowable therewith.” 


In view of the language of the claims, the specification and the 
prosecution history, we are not persuaded that the ALJ erred in his 
claim interpretation. Under that interpretation the claims require 
that the entire supporting edge of the guide blade conform to the 
distance limitations included in claims 7 and 20. 
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The ALJ’s literal infringement determination, i.e., whether the 
claims read on the accused device, is a factual inquiry and is re- 
viewed on a substantial evidence standard. SSIH Equip. S.A. v. 
United States Int’l Trade Comm’n, 718 F.2d 365, 371-72, 218 
USPQ2 678, 684 (Fed. Cir. 1983). The ITC’s determination that the 
accused device does not literally infringe LaBounty’s patent is sup- 
ported by substantial evidence. The finding that only the inner por- 
tion of the guide blade of the accused shear is spaced below the cut- 
ting edge of the lower shear blade by the requisite distances pre- 
vents a literal reading of the claim on the accused device. 

C. With respect to LaBounty’s contention that Dudley’s shears in- 
fringed under the doctrine of equivalents, the ALJ held LaBounty 
to the literal language of the claim with respect to the guide blade 
limitations by reason of prosecution history estoppel. Apart from 
this part of the claim, as interpreted above, the claim literally reads 
on the accused device. The accused device also partially meets the 
“spaced below” limitation applicable to the guide blade but not by 
the requisite distance along the entire length of the shear blade. 

In holding LaBounty to the literal claim language and denying 
the assertion of infringement under the doctrine of equivalents, the 
ALJ looked at the prosecution history only to the extent of deter- 
mining that the amendments to claim 7 and 20 adding the specific 
distances and the accompanying arguments were made in response 
to a rejection based on prior art. Specifically, he stated: 


The language [referring to LaBounty’s arguments accompa- 
nying the amendments] shows that complainant’s argument 
was in reference to overcoming the prior art. The administra- 
tive law judge finds it unnecessary to make a detailed analysis 
of the prior art. See Prodyne Enterprises, Inc. v. Julie Pomer- 
antz, Inc., [743 F.2d 1581, 1583, 223 USPQ 477, 478 (Fed. Cir. 
1984)]. 


The application of prosecution history estoppel is a question of 
law and is reviewed for legal correctness. Loctite Corp., 781 F.2d at 
871 n.7, 228 USPQ at 96 n.7; Moeller, 794 F.2d at 659, 229 USPQ at 
996. We conclude that the ALJ here misinterpreted the legal import 
of Prodyne. Prodyne does not stand for the broad proposition that, if 
an amendment adds a limitation which distinguishes a feature of 
the invention from a prior art reference, no equivalent of that fea- 
ture can be asserted and, thus, no analysis of the prior art disclo- 
sure is necessary or appropriate. In Prodyne, the patentee argued 
that an added limitation was “unnecessary.” 743 F.2d at 1583, 223 
USPQ at 478. LaBounty does not so argue here. LaBounty accepts 
the limitation but objects to the denial of any equivalents thereof. It 
seeks consideration of the prior art to show that it is not attempting 
to resurrect coverage for prior art structures which provide the ba- 
sis for the accused device. The prior art disclosures, per LaBounty, 
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are markedly different from both the patented invention and Dud- 
ley’s shears. 

Our precedent does not preclude an analysis of the prior art perti- 
nent to a limitation which was added to overcome a rejection based 
on that art. For example, the analysis in Great Northern Corp. v. 
Davis Core & Pad Co., 782 F.2d 159, 228 USPQ 356 (Fed. Cir. 1986), 
written by Judge Rich who also authored Prodyne, clearly negates a 
mechanical rule for determining prosecution history estoppel’s ef- 
fect on the range of equivalents. The conclusion in Great Northern, 
based on a review of prior art and the language of the amendment, 
was that: 


The final wording of the claims of the * * * patent, while clear- 
ly distinguishing from [the prior art] cited in support of a rejec- 
tion, did not constitute a surrender of all but the literal loca- 
tion of the recesses recited in claim 1. 


782 F.2d at 166, 228 USPQ at 359-60. See also Loctite Corp., 781 
F.2d at 871, 228 USPQ at 96 (“whenever the doctrine is evoked, ‘a 
close examination must be made as to, not only what was surren- 
dered, but also the reason for such a surrender;’ the fact that claims 
were narrowed ‘does not always mean that the doctrine of file histo- 
ry estoppel completely prohibits a patentee from recapturing some 
of what was originally claimed.’ ” (quoting Bayer Aktiengesellschaft 


v. Duphar Int’l Research B.V., 738 F.2d 1237, 1243, 222 USPQ 649, 
653 (Fed. Cir. 1984)); Hughes Aircraft Co. v. United States, 717 F.2d 
1351, 1366, 219 USPQ 473, 484 (Fed. Cir. 1983) (government space- 
craft much closer to patentee’s satellite than to prior art space 
vehicle). 

Amendment of claims is a common practice in the prosecution of 
patent applications and may serve different functions. 


Depending on the nature and purpose of an amendment, it may 
have a limiting effect within a spectrum ranging from great to 
small to zero. The effect may or may not be fatal to application 
of a range of equivalents broad enough to encompass a particu- 
lar — product. It is not fatal to application of the doctrine 
itself. 


Hughes Aircraft Co., 717 F.2d at 1363, 219 USPQ at 481. Thus, al- 
though an ALJ may not make a speculative inquiry into whether a 
claim would have been allowable over the prior art without any 
amendment, this does not relieve the ALJ of determining an appro- 
priate range of equivalents, because the breadth of the amendment 
does not necessarily equate with the breadth of the resulting 
estoppel. 

Whether consideration of the prior art in this case would lead to 
the conclusion that the substituted spacing in the accused device is 
outside the range of permissible equivalents we do not decide. Nor 
do we decide whether the substituted length of the spacing is an 
equivalent of that guide blade limitation. However, we do hold that 
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an analysis of the prior art was necessary here to determine wheth- 
er prosecution history estoppel prevents the assertion of such 
equivalency. Accordingly, we remand for redetermination of the 
scope of prosecution history estoppel. 

In view of his ruling on prosecution history estoppel, the ALJ did 
not complete an infringement analysis. Under Graver Tank & Mfg. 
v. Linde Air Prods. Co., 339 U.S. 605, 85 USPQ 328, 330 (1950), the 
question to be answered is whether the accused device performs 
substantially the same function, in substantially the same way, to 
achieve substantially the same result as the invention defined by 
claims 7 and 20. There is no dispute that the accused device per- 
forms substantially the same overall function and achieves substan- 
tially the same overall result as the claimed invention. The dispute 
then is over whether they do so in substantially the same way. See 
Pennwalt Corp. v. Durant-Wayland, Inc., 833 F.2d 931, 934, 4 
USPQ2d 1737, 1739 (Fed. Cir. 1987) (in banc), cert. denied, 108 S. Ct. 
1226, 1474 (1988). On this point our precedent instructs that sub- 
stantially the same way is shown if every limitation of a claim is 
satisfied either exactly or by a substantial equivalent in the accused 
device. See Pennwalt Corp., 833 F.2d at 937, 4 USPQ2d at 1741; 
Perkin-Elmer Corp. v. Westinghouse Elec. Corp., 822 F.2d 1528, 
1532-33, 3 USPQ2d 1321, 1324-25 (Fed. Cir. 1987); Hughes Aircraft, 
717 F.2d at 1364, 219 USPQ at 482. Thus, unless LaBounty is 


barred by prosecution history estoppel, a finding that the Dudley 
shear contains a substantial equivalent of the guide blade spacing 
limitation would satisfy the tri-partite infringement inquiry of 
Graver Tank. 


Costs 
Each party shall bear its own costs. 


AFFIRMED-IN-PART, VACATED-IN-PART, 
AND REMANDED 
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APPOINTMENT OF ADVISORY COMMITTEE TO THE 
U.S. COURT OF INTERNATIONAL TRADE; NOTICE 


Chief Judge Edward D. Re recently announced the ap- 
pointment of an Advisory Committee to the Court. 

Recent amendments to the Rules Enabling Act authorize 
and require the appointment of an Advisory Committee to 
study the rules of practice and internal operating proce- 
dures of the court. 

The members of the bar of the court appointed to serve on 
the Advisory Committee provide a balanced cross-section of, 
and representation for, the principal areas of the court’s 
subject matter jurisdiction. The members include represen- 
tatives of government agencies, domestic and importer in- 
terests, and others who have demonstrated an interest in 
the rulemaking process and in a just and expeditious system 
for resolving the disputes coming before the court. 


Anyone who wishes to submit recommendations or sug- 
gestions for improving the rules or procedures of the court 
may send them to the Chair of the Advisory Committee: 


Charlene Barshefsky, Esq. 
Steptoe & Johnson 

1330 Connecticut Avenue NW 
Washington, DC 20036 


Dated: February 24, 1989. 
JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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